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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  635 

Public  Hearing  Requirements  for 
Service  Changes  and  Fare  Changes 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
is  revising  its  regulations  implementing 
section  5(i)(3]  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
This  section  of  the  Act  requires 
recipients  of  section  5  funds  to  hold 
public  hearings  or  to  provide  an 
opportimity  for  a  public  hearing  prior  to 
changes  in  fares  and  prior  to  substantial 
changes  in  service.  The  revisions 
address  several  issues  raised  during  a 
recent  comment  period  concerning  when 
a  hearing  must  be  held. 

DATE:  These  revisions  are  effective  on 
February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlotte  Adams.  Office  of  Program 
Analysis,  (202)  472-6997. 
SUPPLEMENTARY  INFORMATION!  On  April 
17, 1980,  UMTA  issued  a  final  rule 
implementing  section  6{i)(3)  (45  FR 
26298).  UMTA  provided  for  public 
comment  on  the  percentage  tests  for 
when  a  public  hearing  is  required.  A 
total  of  fifty-two  written  comments  were 
received.  Although  comments  were 
specifically  requested  on  §  635.7(a), 
comments  were  received  concerning  all 
of  the  provisions  of  §  635.7.  All  of  the 
comments  have  been  considered,  and 
revisions  are  being  made  to  most  of  the 
provisions  of  §  635.7, 

The  Administrator  had  determined 
that  this  regulation  is  not  a  significant 
regulation  under  the  criteria  in  the  DOT 
Order  for  Improving  Government 
Regulations  (44  FR  11042,  February  26, 
1979). 

Under  the  DOT  Order,  a  full 
evaluation  is  not  warranted  because  the 
expected  economic  impact  of  the 
regulations  is  minimal.  The  final  rule 
revises  procedural  standards 
implementing  a  statutory'  provision. 

The  provisions  of  OMB  Circular  A-95 
apply  to  this  Final  Rule.  It  covers  the 
following  programs  as  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA):  20.507  Urban  Mass 
Transportation  Capital  and  Operating 
Assistance  Formula  Grants. 


Discussion  of  the  Comments  Received 
and  of  Changes  to  the  Regulations. 

Several  comments  were  received 
concerning  the  existing  §  635.7(a)(2)  of 
the  regulation  objecting  to  the  “25%  test” 
on  a  route  basis  because  it  is  perceived 
as  having  the  effect  of  deterring  routine 
service  adjustments.  It  was  also  pointed 
out  that  changes  in  service,  no  matter 
how  slight,  could  be  interpreted  as 
“directly  affecting"  100%  of  ridership  at 
all  times. 

Three  changes  have  been  made  in  the 
regulations  to  address  these  concerns. 
First,  because  it  is  not  UMTA’s  intent  to 
inhibit  day-to-day  service  changes, 
exemptions  for  minimum  headway 
adjustments  have  been  provided  for.  In 
addressing  the  second  concern.  UMTA 
found  that  the  confusion  over  the 
implication  of  the  term  “direct  affect" 
upon  ridership  also  could  apply  to  the 
determination  of  route  miles  and 
revenue  vehicle  miles,  a  slight  change 
“directly  affecting”  100%  of  these 
calculations.  To  clarify  the  intent  of  the 
percentage  tests  and  to  accommodate 
the  concern  over  the  use  of  the 
“ridership  test”,  UMTA  has  eliminated 
ridership  as  a  gauge  of  substantial 
change  in  service,  and  eliminated  the 
term  “directly  affects.”  It  is  felt  that 
these  changes  will  provide  a  clearer 
understanding  of  the  conditions  which 
warrant  a  public  bearing  and  allow  the 
flexibility  to  implement  routine  service 
adjustments. 

One  commentor  requested  increased 
exemptions  for  promotional  fares  and 
services.  The  current  regulation 
provides  for  experimental  service 
changes  and  Ul^A  feels  this  provision 
is  sufficient.  However,  in  further 
recognition  of  the  significant  and  utility 
of  promotional  fare  programs,  and  in 
response  to  the  request  for  additional 
flexibility  to  implement  such  programs 
without  a  public  hearing.  UMTA  has 
added  a  new  provision  concerning 
promotional  fare  changes.  This  Section 
exempts  periodic  or  daily  promotional 
fares  from  the  public  hearing 
requirements  for  up  to  180  days.  As 
applied  in  the  regulation,  UMTA  defined 
promotional  fares  as  a  reduction  in  fare 
on  an  existing  service  intended  to 
provide  an  incentive  for  increased 
transit  ridership. 

Several  commentors  questioned  the 
provision  concerning  several  changes  in 
a  fiscal  year  that  add  up  to  the 
percentages  in  §  635.7(a).  The 
commentors  were  concerned  with  the 
recordkeeping  burdens  associated  with 
the  requirement.  The  deletion  of 
“ridership”  as  a  test  should  significantly 
lessen  any  recordkeeping  burdens. 
UMTA  does  not  specifically  require  any 


formal  records  to  be  maintained  and  it  is 
felt  that  transit  authorities  will  be  able 
to  adequately  determine  when  hearings 
are  required. 

Several  comments  were  received 
concerning  the  provision  dealing  with 
“emergency”  service  changes.  The 
comments  dealt  with  the  requirement 
that  the  Regional  Administrator  be 
notified  of  all  emergency  changes,  and 
with  the  requirement  that  a  hearing  be 
held  within  60  days  if  the  emergency 
change  is  to  be  in  effect  for  90  days  or 
more. 

Most  commentors  felt  that  the 
requirement  to  notify  the  Regional 
Administrator  is  excessive  and  could 
possibly  inundate  UMTA  with  useless 
information  especially  when  only  a  one 
or  two  day  emergency  change  is  made. 
UMTA  agrees  with  the  thrust  of  the 
comments  and  has  eliminated  the 
requirement  that  the  Regional 
Administrator  be  notified  of 
“emergency”  service  changes. 

In  regard  to  the  hearing  requirement 
for  emergency  changes  of  over  90  days, 
the  commentors  were  concerned  that 
many  emergencies  last  more  than  90 
days  and  that  in  many  instances  few,  if 
any,  alternatives  are  available,  and  a 
public  hearing  would  serve  no  useful 
purpose. 

Since  the  purpose  of  section  5(i)(3)  is 
to  give  the  public  an  opportunity  to 
participate  in  a  transit  authority’s 
decision  regarding  service  changes,  the 
provision  regarding  “emergencies”  is 
being  revised  to  allow  emergency 
service  changes  of  up  to  180  days 
without  a  public  hearing.  This  change 
will  meet  the  needs  of  both  the  transit 
authorities  and  the  public. 

Even  though  UMTA  will  not  require 
transit  authorities  to  notify  the  public  of 
emergency  changes  lasting  less  than  180 
days,  we  do  encourage  the  authorities  to 
widely  publish  changes  by  using  ail 
media  available,  and  by  posting  notices 
on  transit  vehicles  and  at  transit  stops. 

The  provision  concerning 
experimental  service  changes  is  being 
revised  to  clarify  that  the  tests  in 
§  635.7(a)  also  are  to  be  used  when  an 
experimental  service  change  exceeding 
180  days  is  being  made  and  that  a  new 
route  may  be  added  as  an  experiment. 

One  commentor  suggested  that  UMTA 
adopt  an  alternative  to  the  procedures 
outlined  in  §  635.7.  This  recommended 
alternative  would  place  responsibility  at 
the  local  level  for  developing  criteria  for 
the  determination  of  when  a  hearing 
should  be  required.  Although  UMTA 
recognizes  the  appeal  of  such  flexibility, 
we  feel  that  implementation  of  this 
Section  of  the  Act  necessitates  the 
development  of  and  adherence  to 
uniform  national  criteria.  In  addition. 
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UMTA  must  ensure  compliance  with  the 
requirements  of  the  Act. 

If  individual  transit  operators 
developed  local  criteria  as  a  gauge  of 
"substantial  change  in  service"  requiring 
a  public  hearing,  UMTA  would  be  put 
into  the  position  of  assessing  the 
reasonableness  of  each  local 
determination.  This  would  be 
impractical  and  undesirable  from  the 
perspective  of  national  program 
administration. 

Similarly,  a  request  was  made  that 
transit  operators  with  local  regulatory 
authority  be  allowed  to  follow  their  own 
procedures  for  public  involvement  in  the 
adjustment  of  service  levels.  UMTA  has 
no  reservation  about  the 
appropriateness  of  locally  determined 
service  levels.  However,  as  stated 
above,  we  believe  it  necessary  to 
implement  the  Act  on  a  nationwise  basis 
using  uniform  criteria  for  establishing  a 
threshold  for  public  awareness.  A 
transit  authority  is  free  to  supplement 
these  requirements  with  any  local 
procedures  for  additional  public 
involvement  in  the  decision-making 
process  prior  to  fare  and  service 
changes. 

Accordingly,  Part  635  of  Title  49  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  §  635.7  to  read  as  follows: 

§  635.7  When  hearing  is  required. 

(a)  Except  as  provided  elsewhere  in 
this  section,  a  hearing  required  by 
section  5(i](3]  of  the  Act  must  be  held 
when — 

(1)  There  is  a  change  in  any  fare: 

(2)  There  is  any  change  in  service  of — 

(i)  25  percent  or  more  of  the  number  of 
transit  route  miles  of  a  route;  or 

(ii)  25  percent  or  more  of  the  number 
of  transit  revenue  vehicle  miles  of  a 
route  computed  on  a  daily  basis  for  the 
day  of  the  week  for  which  the  change  is 
made;  or 

(3)  A  new  transit  route  is  established. 

(b)  Reduced  or  free  promotional  fares 
which  are  instituted  on  a  daily  basis  or 
periodically  within  a  period  of  180  days 
are  exempt  from  the  public  hearing 
requirement, 

(c)  If  a  number  of  changes  on  a  route 
in  an  operator's  Hscal  year  add  up  to  the 
percentages  in  paragraph  (a)  of  this 
section,  a  hearing  must  be  held  prior  to 
the  last  change. 

(d)  Headway  adjustments  of  up  to  5 
minutes  during  peak  hour  service,  and 
up  to  15  minutes  during  non-peak  hour 
service  are  exempt  from  the  public 
hearing  requirements. 

(e)  Standard  seasonal  variations  are 
exempt  from  the  public  hearing 
requirement  unless  the  number,  timing 
or  type  of  standard  seasonal  variations 
change. 


(f)  In  an  emergency  situation,  a 
service  change  may  be  implemented 
immediately  without  a  public  hearing 
being  held.  A  public  hearing  on  the 
emergency  change  must  be  held  if  the  * 
emergency  change  is  to  be  in  effect  for 
more  than  180  days  and  if  the  change 
meets  the  test  of  paragraph  (a)  (2)  or  (3). 
Examples  of  emergency  service  changes 
include  but  are  not  limited  to  those 

made  because  of  a  power  failure  for  a 
rail  or  fixed  guideway  system,  the 
collapse  of  a  bridge  over  which  bus 
routes  pass,  major  road  or  rail 
construction,  or  inadequate  supplies  of 
fuel. 

(g)  Experimental  service  changes  may 
be  instituted  for  180  days  or  less  without 
a  public  hearing  being  held.  The  public 
hearing  on  an  experimental  service 
change  is  required  if  the  experimental 
service  change  remains  in  effect  for 
more  than  180  days  and  if  the  change 
meets  the  tests  of  paragraph  (a)  (2)  or 
(3).  The  hearing  may  be  held  prior  to  the 
institution  of,  or  during  the  period  of  the 
experimental  service  change  and  will 
satisfy  the  requirement  for  a  final  public 
hearing  if  the  hearing  notice  required  by 
§  635.9  states  that  the  experiment  may 
become  permanent  at  the  end  of  the 
experimental  period.  If  a  hearing  is  not 
held  prior  to  or  during  the  period  of  the 
experimental  service  change,  the  service 
that  existed  prior  to  the  change  must  be 
reinstituted  at  the  end  of  180  days  and  a 
public  hearing  held  in  accordance  with 

§  635.9  before  the  experimental  service 
may  be  continued. 

{49  U.S.C.  1604{i)(3):  49  CFR  1.51) 

Dated:  January  12, 1981. 

Theodore  C.  Lutz, 

Administrator. 

[FR  Doc.  81-1784  FUed  1-16-81.  8:45  am] 

BILLING  CODE  4910-S7-M 


